
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

VIA ELECTRONIC MAIL AND 
CERTIFIED MAIL 

77 WEST JACKSON BOULEVARD 
CHICAGO, IL 60604-3590 

RETURN RECEIPT REQUESTED REPLY TO THE ATTENTION OF 

July 9, 2014 

Kelly M. Ellis 
Fen-o, EHS Manager 
6060 Parkland Blvd. 
Mayfield Heights, OH 44124 

LU-9J 

Re: Fen-o - 7050 Krick Road Walton Hills, OH Facility (OHD 004 161 410), ► Request for a 90-day 
extension to the deadline contained in paragraph 15 of AOC. 

Dear Ms. Ellis: 

The United States Environmental Protection Agency (USEP A) has entered in to a Administrative Order 
on Consent (AOC) under RCRA 3008(b) (Docket Number RCRA-05-2011-0018) on September 29, 2011 
with Ferro Corporation at their Walton Hills, OH facility on 7050 Krick Road. USEPA received a letter 
from Ferro dated June 25, 2014 requesting a 90 day extension, per paragraph 21 oftbe AOC, to the 
deadlines in paragraph 15 of the AOC tl1at state a submittal of the Con-ective Measures Proposal is due on 
June 30, 2014. 

Based on the USEP A's review of the proposed activities at the site and after a site visit on June 25, 2014, 
U SEP A has determined a 90 day extension is an appropriate time frame given that the USEP A 
Environmental Indicator review is not complete and additional environmental qnestions are unresolved at 
the site. Pursuant to Paragraph 21 of Administrative Order on Consent (AOC) (Docket No. RCRA-05-
2011-0018), U.S. EPA hereby approves a 90 day extension to the requirements in Paragraph 15 of the 
AOC, changing the date for snbmittals of the Corrective Measures Proposal to September 30, 2014. 

For any questions regarding this letter, please contact me at (312) 886-1451 or at 
black.christopher@epa.Jiov. 

' 
Christopber Black 
Proj eel Jv[anager 
Land and Chemicals Division 
Remediation and Reuse Branch 
Correuive Action Section 2 

cc John Tielsch, ORC 

Recycled/Recyclable ~ Printed with Vegetable Oil Based Inks on 100~/, Re:::y:::led Pape, (100% Post-Consumer'-



®FERRO. 
6060 Parkland Boulevard 
Mayfield Heighls, OH 44124 USA 
Phone: + 1 216-675-5600 
FAX: + 1 216-875-5627 

June 25, 2014 

VIA E-MAIL (BLACK.CHRISTOPHER@EPA.GOV) 
VIA U.S. MAIL 

Christopher Black 
Project Manager 
U.S. EPA, Region 5 
77 West Jackson Street 
Chicago, IL 60604-3590 

Re: RCRA Section 300B(h) Performance-Based Administrative Order on Consent 
Ferro Corporation, 7050 Krick Rd., Walton Hills, OH 44146 
OHO 004161410 
Docket Number RCRA-05-2011-0018 

Dear Mr. Black: 

I am writing regarding the Administrative Order on Consent to Ferro Corporation 
dated September 30, 2011, Docket No. RCRA-05-2011-001 8 (the "Consent Order"). 
Paragraph 15 of the Consent Order provides that Ferro must propose to the U.S. EPA 
the final Corrective Measures necessary to protect human health and the environment 
from all current and future unacceptable risks due to releases of hazardous waste or 
hazardous constituents at or from the Ferro Facility by June 30, 2014. We respectfully 
requests a ninety day extension pursuant to paragraph 21 of the Consent Order, which 
provides that "Project managers can agree in writing to extend, for ninety (90) days or 
less, any deadline in this Section VI." 

Please let me know if you are willing to grant the ninety day extension. I am 
available to discuss if you have any questions. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

77 WEST JACKSON BOULEVARD 
CHICAGO, IL 60604-3590 

VIA ELECTRONIC MAIL AND 
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

March 21, 2013 

Kelly M, Ellis 
Ferro, EHS Manager 
6060 Parkland Blvd, 
Mayfield Heights, OH 44124 

REPLY TO THE ATTENT!ON OF 

Re: Ferro - 7050 Krick Road Walton Hills, OH Facility (OHD 004 161 410), ► Request for a 
90-day extension to the deadline contained in paragraph 13 of AOC, 

Dear Ms, Ellis: 

The United States Environmental Protection Agency (USEP A) has entered in to a Administrative 
Order on Consent (AOC) under RCRA 3008(h) (Docket Number RCRA-05-2011-0018) on 
September 29, 2011 with Ferro Corporation at their Walton Hills, OH facility on 7050 Krick 
Road, USEP A received a letter from Ferro dated January 31, 2013 requesting a 90 day 
extension, per paragraph 21 of the AOC, to the deadlines in paragraph 13 of the AOC, 

Based on the USEPA's review of the proposed activities at the site and after a conference call 
with Ferro and their consultants on March 20, 2013, USEPA has determined a 30 day extension 
is a more appropriate time frame given the circumstances at the site, Pursuant to Paragraph 21of 
Administrative Order on Consent (AOC) (Docket No, RCRA-05-2011-0018), US, EPA hereby 
approves a 30 day extension to the requirements in Paragraph 13 of the AOC, changing the date 
for submittals of the Environmental Indicator Reports to July 30, 2013, 

For any questions regarding this letter, please contact me at (312) 886-1451 or at 
black,christopher@epa.gov, 

Sincerely, 

/ / /1/-> 
, _,"~//,,.- ·,'. ,,,;;~;; "_,/ ,,;::/,. . 

~>, ,,_ -t'i;-·~ f, <.;:. /,,;,;:;; c4:?'--------.._ 
_,C/,1/ ~ 

Christopher Black 
Project Manager 
Land and Chemicals Division 
Remediation and Reuse Branch 
Corrective Action Section 2 

cc: John Tielsch, ORC 

Recycled/Recyclable $ Printed with Vegetable Oil Based Inks on 100% Recycled Paper (50% Postconsurner) 



SENDER: COMPLETE THIS SECTION 

■ Complete items 1, 2, and 3. Also complete 
item 4 if Restricted Delivery is desired. 

■ Print your name and address on the reverse 
so that we can return the card to you. 

■ Attach this card to the back of the mailpiece, 
or on the front if space permits. 

1. Article Addressed to: 

D Agent 

D Addressee 

delivery address different from 1? □ Yes 

If YES, enter delivery address below: □ No 

3. Service Type 

D Express Mail 121" Certified Mail 

□ Registered 

D Insured Mail 

□ Return Receipt for Merchandise 

□ C.O.D. 

4. Restricted Delivery? (Extra Fee) 

2. Article Number 

(Transfer from service labelj 7009 1680 DODO 7671 2019 , 

PS Form 3811 , March 2001 Domestic Return Receipt 

U.S. Postal Service ''-' 
CERTIFIED MAIL,. RECEIPT 

IT' 
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□ 

(Domestic Mail Only; No Insurance Coverage Provided) 
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□ (Endorsement Required) 
co 1-------~ 
...D Total Postage & Fees $ r=i L..:.--ll,&....,_,_ __ __, 
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January 31, 2013 

Mr. Christopher Black 
U.S. EPA Region 5 
77 West Jackson Blvd., LU-9J 
Chicago, IL 60604 

Dear Mr. Black: 

(yJFERRO 
6060 Parkland Boulevard 

Mayfield Heights, OH 44124 USA 
Phone: + 1 216-875-5600 

FAX: +1 216-875-5627 

Re: Section 3008(h) Performance-based Administrative Order on Consent for Ferro Corporation's 7050 
Krick Road Facility, located in Walton Hills, Ohio (Docket Number RCRA-05-0018) 

Attached please find a summary of the data co llection efforts that have taken place to date at the Krick 
Road faci lity pursuant to the above-referenced Administrative Order on Consent ("AOC"). As you wil l 
see in the attached summary, additional work is contemplated to finalize our data collection efforts for 
the Krick Road facility. 

Thus, in accordance with paragraph 20 of the AOC, we are writing to provide you with Ferro's 14-day 
notification before beginning the next phase of field work at the Krick Road facility. Ferro intends to 
conduct that work beginning on February 13, 2013. In addition, pursuant to paragraph 21 of the AOC, 
Ferro is requesting a 90-day extens ion to the deadline conta ined in paragraph 13 of AOC for preparation 
of the Environmental Indicators Report. The extension is necessary to allow for ample time to gather 
the additional data that wil l support the Environmental Indicators. Ferro anticipates that the 90-day 
extension wil l be sufficient to gather the additional data, ana lyze it, and present the agency with the 
Indicators report required by paragraph 13. Ferro does not anticipate that any other extensions of t he 
other deadlines conta ined in the AOC at this time. Ferro does, however, reserve its right to request 
additiona l extensions should information be gathered that warrants such a request. 

Should you have any questions concerning t he 14-day notification and this request for a 90-day 
extension, please do not hesitate to contact me. 

Sincerely, - K 
~ c¾ 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 

77 WEST JACKSON BOULEVARD 
CHICAGO, IL 60604-3590 

SEP 3 O 2011 

REPLY TO THE ATTENTION OF: 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Jason P. Perdion 
Baker & Hostetler LLP 
PNC Center 
1900 East 9th Street, Suite 3200 
Cleveland, Ohio 44114-3482 

LU-9J 

Re: Executed RCRA Section 3008(h) Performance-based Administrative Order on Consent 
Ferro Corporation, 7050 Krick Road, Walton Hills, OH 44146 
OHD 004 161 410 
Docket Number RCRA-05-2011-0018 

Dear Mr. Kehn: 

I am enclosing a fully executed copy of the 3008(h) Administrative Order on Consent (AOC), docket 
number RCRA-05-2011-0018 covering corrective action for past releases of hazardous 
contaminants at or from the subject facility. This performance-based AOC will provide the 
flexibility that you need to complete the work expeditiously. In addition, we expect that it will lead 
to better communication between our two organizations and the public. We look forward to working 
cooperatively with you and your staff on this project. 

In accordance with Section V of the AOC, I am hereby designating Christopher Black as the EPA 
project manager for this project. If you have any questions, please contact him at (312) 886-1451 or 
black.christopher@epa.gov. 

Enclosure 

U
cerely yours, 

/ '-

1--:z._, / ~------

Jose Cisneros, Chief 
Remediation and Reuse Branch 
Land and Chemicals Division 

Recycled/Recyclable• Printed with Vegetable Oil Based Inks on 100%, Recycled Paper (50% Postconsumer) 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENcjiEP 3 0 2011 

In the Matter of: 

Ferro Corporation 
7050 Krick Road 
Walton Hills, Ohio 44146 

U.S. EPA ID#: OHD004161410 

Respondent. 

REGION 5 REGIONAL HEARING CL~K 
ADMINISTRATIVE o~-!./,S. ENVIRONMENTAL: 

~TECTION AGENCY, 
ON CONSENT 

U.S. EPA Docket No. RCRA-05-2011-0018 

Proceeding under Section 3008(h) of the 
Resource Conservation and Recovery Act, 
as amended, 42 U.S.C. § 6928(h) 

I. JURISDICTION 

I. The Administrator of the United States Enviromnental Protection Agency (U.S. EPA) is 
issuing this Administrative Order on Consent (Order) to Ferro Corporation (Ferro) under 
Section 3008(h) of the Solid Waste Disposal Act, commonly refeJTed to as the Resource 
Conservation and Recovery Act of 1976 (RCRA), as amended by the Hazardous and Solid 
Waste Amendments of 1984, 42 U.S.C. § 6928(h). The Administrator has delegated the 
authority to issue orders under Section 3008(h) of RCRA to the Director, Land and Chemicals 
Division, U.S. EPA, Region 5. 

2. FeJTo cUJTently manufactures organo-metallic compounds used as thermal stabilizers 
for polyvinyl chloride (PVC) plastics, organic and organo-metallic UV light stabilizers for 
plastics, epoxized vegetable oil used as a plastic stabilizer and organo-metallic paint driers at 
7050 Krick Road, Walton Hills, Ohio (the "Facility"). FeJTo has operated at the Facility since 
1944. 

3. FeJTo agrees not to contest U.S. EPA's jurisdiction to issue this Order, to enforce its 
terms, or to impose sanctions for violations of the Order. 

4. FeJTo waives any right to request a hearing on this matter pursuant to Section 3008(b) of 
RCRA, 42 U.S.C § 6828(b), and 40 C.F.R. Part 24, and consents to the issuance of this Order 
without a hearing under Section 3008(b) of RCRA as a Consent Order issued pursuant to 
Section 3008(h) ofRCRA. 

IL DEFINITIONS 

5. This Order incorporates the definitions in RCRA, 42 U.S.C. § 6903, and the regulations 
promulgated under RCRA unless otherwise specified. 



III. PARTIES BOUND 

6. This Order applies to and binds U.S. EPA, Ferro and its agents, successors, assignees, 
trustees, receivers, and all persons acting for or on behalf of Ferro. Ferro will be responsible for 
and liable for any violations of this Order, regardless ofFerro's use of employees, agents, 
contractors, or consultants to perform work required by this Order. To the extent that Ferro uses 
employees, agents, contractors or consultants to perform work required by this Order, Ferro 
shall inform such persons of the contents of this Order. 

7. No change in ownership or corporate or partnership status relating to the Facility will 
alter Ferro's obligations under this Order. Any conveyance of title, easement, or other interest in 
the Facility, or a portion of the Facility, will not affect Ferro's obligations under this Order. 
Ferro will give written notice of this Order to any successor in interest prior to transferring 
ownership or operation of the Facility or a portion thereof and will notify U.S. EPA in writing 
within fourteen (14) days of the transfer. This written notice will describe how Ferro has 
assured that, despite the transfer, all institutional controls required now or in the future for the 
Facility will be implemented and maintained. This Paragraph will not apply if U.S. EPA and 
Ferro agree that this Order has terminated as to the Facility or any relevant portion of the 
Facility. 

IV. DETERMINATIONS 

8. After consideration of the Administrative Record, the Division Director, Land and 
Chemicals Division, U.S. EPA, Region 5 has made the following conclusions of law and 
determinations: 

a. Ferro is a "person" within the meaning of Section 1004(15) ofRCRA. 

b. Ferro is the owner or operator of a facility that has operated under interim status 
subject to Section 3005(e) ofRCRA. 

c. Certain wastes and constituents found at the Facility are hazardous wastes and/or 
hazardous constituents pursuant to Sections 1004(5) and 3001 ofRCRA, and 
40 C.F.R. Part 261. 

d. There is or has been a release of hazardous wastes or hazardous constituents into 
the environment from the Facility. 

e. The actions required by this Order are necessary in order to protect human health 
or the environment. 

f. U.S. EPA has determined, in its sole discretion, that Ferro is a responsible entity 
with sufficient technical ability and resources to proceed on an expedited basis 
under an Order on Consent for the work described herein. 

2 



V. PROJECT MANAGER 

9. U.S. EPA and Ferro must each designate a Project Manager and notify each other in writing of 
the Project Manager selected within fourteen (14) days of the effective date of this Order. To the 
extent practicable, all communications between U.S. EPA and Ferro, and all documents, reports, 
approvals, and other correspondence concerning the activities undertaken pursuant to this Agreement, 
shall be directed through the Project Managers. Each Project Manager will be responsible for 
overseeing the implementation of this Project. The parties must provide prompt written notice 
whenever they change Project Managers. 

VI. WORK TO BE PERFORMED 

10 . Pursuant to Section 3008(h) of RCRA, Ferro agrees to and is hereby ordered to perform 
the actions specified in this section (Work to be Performed), in the manner and by the dates 
specified herein. Ferro represents that it has the technical and financial ability to carry out an 
investigation and corrective action at the Facility. Ferro must perform the work undertaken 
pursuant to this Order in compliance with RCRA and other applicable federal and state laws and 
their implementing regulations, and consistent with all relevant U.S. EPA guidance documents 
as appropriate to the Facility. This guidance includes, but is not limited to, the Documentation 
of Environmental Indicator Determination Guidance, Region 5 Guide to Performance-Based 
Corrective Action, OEPA Closure Plan Review Guidance for RCRA Facilities, October 2009, 
U.S. EPA Statistical Analysis of Groundwater Monitoring Data at RCRA Facilities, March 
2009, and relevant portions of the Model Scopes of Work for RCRA Corrective Action and 
various U.S. EPA risk assessment guidance. 

11. Ferro will complete activities necessary to identify and define the nature and extent of 
releases of hazardous waste and/or hazardous constituents at or from the Facility. This includes: 

a. 

b. 

Historical Data/Facility Condition. Prior to the date of this Order, a Final 
Preliminary Assessment/Visual Site Inspection Report (the "Report") dated 
January 24, 1992, was issued by U.S. EPA. The Report identified 10 Solid Waste 
Management Units (SWMUs) and no Areas of Concern (AOC) of hazardous 
waste and hazardous constituents at the Facility. A subsequent site visit by U.S. 
EPA on August 11, 2010 assessed the current SWMU status and identified 5 new 
SWMUs. By November 29, 2011, Ferro shall provide to U.S. EPA copies of all 
other reports available to Ferro that provide information on current and historic site 
conditions, including SWMUs and AOCs, and the results of any prior Facility 
investigation activities. 

Current Conditions Report. Ferro shall provide to U.S. EPA, by January 28, 
2012, a brief Current Conditions Report that includes any recent sampling data 
from the Facility and a summary of the historic operations and physical setting of 
the Facility. The Current Conditions Report will describe, at a minimum, 
conditions at all locations specified in the "Report" for the Facility and any other 
past or present locations at the Facility for which Ferro knows of past treatment, 
storage, or disposal of hazardous waste or hazardous constituents. 

3 



c. Environmental Indicator Reporting. Ferro will perform an investigation to 
identify the nature and extent of any releases of hazardous waste and/or hazardous 
constituents at or from the Facility which may pose an 1macceptable risk to human 
health and the environment and provide a report ("Environmental Indicators 
Report") to U.S. EPA. The report must also describe the nature and extent of any 
releases of hazardous waste and/or hazardous constituents at or from the Facility 
which do not pose an unacceptable risk to human health and the environment, and 
provide the basis for those conclusions, including an evaluation of the risks. 
Ferro may prepare and submit the report in phases to provide timely support for 
the demonstrations described in Paragraph 13., below, and for the determinations 
and proposal described in Paragraph 15., below. U.S. EPA may require Ferro to 
perform additional investigative measures if U.S. EPA concludes that such 
measures are required for a full assessment of the conditions at the Facility. The 
Environmental Indicator Report shall be submitted on or before June 30, 2013. 

12. Ferro may proceed with interim actions to limit site investigation or risk assessment 
activities to complete the work as defined in Paragraphs 13. through 15., below. However, Ferro 
must notify the EPA Project Manager of its intent to initiate any interim corrective measures, and 
request approval at least 14 calendar days prior to beginning the construction work. The EPA 
Project Manager will determine what public engagement activities (if any) are appropriate prior 
to granting his/her approval. The EPA Project Manager shall approve, approve with 
modifications or deny the proposed interim corrective measures within 10 days of receiving 
notification. If the EPA Project Manager fails to respond to the notification within the 10 day 
period, Ferro may proceed to initiate the interim corrective measures. 

13. Ferro will demonstrate by June 30, 2013, through submitting an Environmental 
Indicators Report and by performing any other necessary activities, consistent with this Section, 
that: 

a. All current human exposures to contamination at or from the Facility are under 
control. That is, significant or unacceptable exposures do not exist for all media 
known or reasonably suspected to be contaminated with hazardous wastes or 
hazardous constituents above risk-based levels, for which there are complete 
pathways between contamination and human receptors. 

b. Migration of contaminated groundwater at or from the Facility is stabilized. That 
is, the migration of all groundwater known or reasonably suspected to be 
contaminated with hazardous wastes or hazardous constituents above acceptable 
levels is stabilized to remain within any existing areas of contamination as 
defined by monitoring locations designated at the time of the demonstration. In 
addition, any discharge of groundwater to surface water is either insignificant or 
shown to be currently acceptable according to an appropriate interim assessment. 
Ferro will collect monitoring and measurement data in the future as necessary to 
verify that migration of any contaminated groundwater is stabilized. 

14. To prepare for and provide the demonstrations required by Paragraph 13., above, Ferro 
will: 
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a. Determine appropriate risk screening criteria under current use scenarios and 
provide the basis and justification for the use of these criteria. 

b. Determine any current unacceptable risks to human health and tbe environment and 
describe why other identified risks are acceptable. 

c. Control any unacceptable current human exposures that are identified. This may 
include performing any corrective actions or other response measures 
("Corrective Measures") necessary to control current human exposures to 
contamination to within acceptable risk levels. 

d. Stabilize the migration of contaminated groundwater. This may include 
implementing any Corrective Measures necessary to stabilize the migration of 
contaminated groundwater. 

e. Conduct groundwater monitoring to identify the migration of contaminated 
groundwater and to confirm that any contaminated groundwater remains within the 
original area of contamination. 

f. Prepare a report, either prior to or as part of the Enviromnental Indicators Report, 
that describes and justifies any interim actions performed pursuant to Paragraph 
12., above, to meet the requirements of this Section, including sampling 
documentation, construction completion documentation and/or confirmatory 
sampling results. 

15. Ferro will propose to U.S. EPA by June 30, 2014 final Corrective Measures necessary 
to protect human health and the environment from all current and future unacceptable risks due 
to releases of hazardous waste or hazardous constituents at or from the Facility (the "Final 
Corrective Measures Proposal"). The proposal will describe all Corrective Measures 
implemented at the Facility since the effective date of this Order. It will also include a 
description of all other Corrective Measures evaluated by Ferro, a detailed explanation of why 
the proposed final Corrective Measures are preferred by Ferro, and cost estimates for all 
Corrective Measures evaluated. The proposal will also include a detailed schedule for 
construction and implementation of the final Corrective Measures, and for submittal of a Final 
Remedy Construction Completion Report. This schedule will provide for initiation of as much 
of the initial construction work as practicable within one year after U.S. EPA selects the final 
Corrective Measures and completion of all final Corrective Measures within a reasonable 
period of time such that human health and the environment are protected. 

16. As part of the development of its proposal, Ferro will propose appropriate risk screening 
criteria, cleanup objectives, and points of compliance under current and reasonably expected 
future land use scenarios and provide the basis and justification for these decisions. For 
purposes of demonstrating that the groundwater Environmental Indicator has been met and for 
any final Corrective Measures that relate to groundwater at the Facility an Ohio Urban Setting 
Designation (USD) applicable or granted to the Facility by the Director of the Ohio EPA may 
be used to demonstrate that all potable use exposure pathways are incomplete and any 
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unrestricted potable groundwater use standards may not apply. 

17. U.S. EPA may request supplemental information from Ferro if it determines that the 
proposal and supporting information do not provide an adequate basis for selection of final 
Corrective Measures that will protect human health and the environment from the release of 
hazardous waste and hazardous constituents at or from the Facility. Ferro will provide such 
supplemental information in a timely manner as reasonably directed in writing by U.S. EPA. 

18. U.S. EPA will provide the public with an opportunity to review and comment on its 
proposed final Corrective Measures, including a detailed description and justification for the 
proposal (the "Statement of Basis"). Following the public comment period, U.S. EPA will 
select the final Corrective Measures to be implemented by Ferro, and provide notification of its 
decision and rationale in a "Final Decision and Response to Comments" (the "Final Decision"). 

19. Upon notice by U.S. EPA, Ferro will implement the final Corrective Measures selected 
in U.S. EPA's Final Decision in accordance with the schedule therein, subject to Section XI
Dispute Resolution. 

20. Reporting and other requirements: 

a. Ferro will establish a publicly accessible repository for information regarding site 
activities, and shall develop and submit by December 31, 2011, a plan for U.S. 
EPA review and approval for public outreach and involvement activities. 

b. Ferro will provide quarterly progress reports to U.S. EPA by the fifteenth day of 
the month after the end of each quarter, provided, however, that the first such 
quarterly report shall be due before October 15, 2011. The report must list work 
performed to date, data collected, problems encountered, project schedule, and 
percent project completed. The quarterly progress reports may be submitted 
electronically. 

c. The parties will communicate frequently and in good faith to assure successful 
completion of the requirements of this Order, and will meet on at least a semi
annual basis to discuss the work proposed and performed under this Order. 

d. Ferro will provide a Final Remedy Construction Completion Report 
documenting all work Ferro has performed pursuant to the schedule in 
U.S. EPA's Final Decision selecting the final Corrective Measures. 

e. If ongoing monitoring or operation and maintenance is required after 
construction of the selected final Corrective Measures. Ferro will include an 
operations and maintenance plan in the Final Remedy Construction Completion 
Report. Ferro will revise and resubmit the Report in response to U.S. EPA's 
written comments, if any, by the due dates specified by U.S. EPA. Upon 
U.S. EPA's written approval, Ferro will implement the approved operation and 
maintenance plan in accordance with the schedule and provisions contained 
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therein. 

f. Any risk assessments conducted by Ferro must estimate human health and 
ecological risk under reasonable maximum exposure for both current and 
reasonably expected future land use scenarios. Risk assessments will be 
conducted in accordance with the Risk Assessment Guidance for Superfund 
(RAGS) or other appropriate U.S. EPA guidance. Ferro will utilize appropriate, 
conservative screening values when screening to determine whether further 
investigation is required. Appropriate screening values include those derived 
from Federal Maximum Contaminant Levels (MCL), U.S. EPA, 
Region 9 Preliminary Remediation Goals (PRG), U.S. EPA, Regional Screening 
Levels (RSL), U.S. EPA, Region 5 Ecological Screening Levels (ESL formerly 
known as EDQL), U.S. EPA, Region 5 Risk Based Screening Levels (RBSL), 
RAGS, or other appropriate U.S. EPA guidance. 

g. All sampling and analysis conducted under this Order will be performed in 
accordance with the Region 5 RCRA Quality Assurance Project Plan (QAPP) 
Policy (April 1998) as appropriate for the Facility, and be sufficient to identify 
and characterize the nature and extent of all releases as required by this Order. 
U.S. EPA reserves the right to audit laboratories selected by Ferro or to require 
Ferro to purchase and have analyzed any Performance Evaluation (PE) samples 
selected by U.S. EPA which are compounds of concern. Ferro will notify U.S. 
EPA in writing at least fourteen (I 4) days before beginning each separate 
phase of field work performed under this Order. At the request of U.S. EPA, Ferro 
will provide or allow U.S. EPA or its authorized representative to take split 
or duplicate samples of all samples collected by Ferro pursuant to this Order. 

21. Project Managers can agree in writing to extend, for ninety (90) days or less, any 
deadline in this Section VI. However, extensions of greater than ninety (90) days require 
obtaining approval from the Chief of the Remediation and Reuse Branch, Land and Chemicals 
Division. 

VII. ACCESS 

22. Upon reasonable notice, and at reasonable times, U.S. EPA, its contractors, employees, 
and any designated U.S. EPA representatives may enter and freely move about the Facility 
pursuant to this Order, respecting Ferro's reasonable and appropriate safety and security 
procedures to, among other things: interview Facility personnel and contractors in the presence 
of a Ferro representative and, at Ferro's discretion, its legal counsel; review Ferro's progress 
in carrying out the terms of this Order; conduct tests, sampling, or monitoring as U.S. EPA 
deems necessary; use a camera, sound recording, or other documentary equipment; and verify 
the reports and data Ferro submits to U.S. EPA. Ferro will permit such persons to inspect and copy 
all non-privileged records, files, photographs, and documents, including all sampling and 
monitoring data that pertain to work undertaken under this Order and that are within the 
possession or under the control of Ferro or its contractors or consultants. U.S. EPA will permit 
Ferro to take split samples during any sampling events conducted by U.S. EPA. 
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23. To the extent that work being performed pursuant to this Order must be done beyond the 
Facility property boundary, Ferro will use best efforts to obtain access agreements necessary to 
complete work required by this Order from the present owner(s) of such property within thirty 
(30) days of the date that the need for access becomes known to Ferro. Any such access 
agreement will provide for access by US. EPA and its representatives. Ferro will submit a 
copy of any access agreement to U.S. EPA's Project Manager. In the event that agreements for 
access are not obtained within thirty (30) days, Ferro will notify U.S. EPA in writing within 
fourteen (14) days thereafter of both the efforts undertaken to obtain access and the failure to 
obtain access agreements. US. EPA may, at its discretion, assist Ferro in obtaining access to 
such properties. 

24. Nothing in this Section limits or otherwise affects US. EPA's right of access and entry 
under applicable law, including RCRA and the Comprehensive Environmental Response, 
Compensation and Liability Act (CERCLA), 42 US.C. §§ 9601-9675. 

VIIL COST ESTIMATES AND ASSURANCES OF FINANCIAL RESPONSIBILITY 
FOR COMPLETING THE WORK 

25. Ferro shall submit to EPA detailed written estimates, in current dollars, of the cost of 
hiring a third party to conduct any investigation or interim action to be performed pursuant to 
Paragraph 12. and the demonstrations required by Paragraph 13., and any obligations related to 
any other work required to construct or implement any Final Corrective Measures and any long 
term monitoring or care under this Consent Order (the "Work"). The estimated cost of the 
Work shall account for the total costs of the work that they cover, as described in Section VI, 
including any necessary long term costs, such as operation and maintenance costs and 
monitoring costs. A third party is a party who is neither a parent nor a subsidiary of Ferro and 
does not share a common parent or subsidiary with Ferro. The cost estimates shall not 
incorporate any salvage value that may be realized from the sale of wastes, facility structures or 
equipment, land or other assets associated with the Facility. 

a. Within thirty (30) days of submitting the Current Conditions Report as described 
in Paragraph 11.b., Ferro shall submit to EPA for review and approval an initial 
estimated cost of the Work to be performed which covers any interim action to be 
performed pursuant to Paragraph 12. and.the demonstrations required by 
Paragraph 13. (the "Initial Cost Estimate"). The Initial Cost Estimate shall 
account for the costs of the work necessary to prepare to meet the requirements 
of Section VI, Paragraphs I l.b., 12, and 13 (including the costs of investigation, 
risk analyses, reports and the implementation of any reasonably foreseeable 
interim measures necessary to protect human health and the environment at the 
time the Initial Cost Estimate is submitted). The Initial Cost Estimate shall be 
updated annually to account for reasonably foreseeable costs oflater phases of 
Work as decisions are made with respect to such future Work and reductions in 
future work that have been accomplished. 
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b. Within sixty (60) days after U.S. EPA issues the Final Decision as described in 
Paragraph 18., above, Ferro shall submit to U.S. EPA for approval detailed 
written estimates, in current dollars, of the estimated cost of all Work to be 
performed under Section VI of this Order including the final Corrective Measures. 
(the "Final Cost Estimate") The Final Cost Estimate must account for the costs of all 
remaining long term care work in addition to all remaining construction work. 

c. Ferro shall annually adjust the Initial Cost Estimate or the Final Cost Estimate 
( collectively referred to as a "Cost Estimate"), as the case may be, for inflation 
and for changes in the scope of any Work to be performed, within sixty (60) 
days prior to the anniversary date of the establishment of the financial assurance 
instrument(s), until the Work required by this Order is completed. Ferro shall 
submit each annual Cost Estimate to U.S. EPA for review. 

26. Assurances of Financial Responsibility for Completing the Work 

a. Within seventy-five (75) days after U.S. EPA approves the Initial Cost Estimate 
(the "Financial Assurances Due Date"), Ferro shall establish and maintain 
financial assurance for the benefit of the U.S. EPA in the amount of the Initial Cost 
Estimate. Ferro may use one or more of the financial assurance forms described 
in Subparagraphs i. - vi., below. Any and all financial assurance instruments or 
mechanisms provided pursuant to Subparagraphs i. - v. below, shall be submitted 
to U.S. EPA for review and approval in draft form at least thirty (30) days before 
the date they are required to be finalized and shall be satisfactory in form and 
substance as determined by U.S. EPA. Ferro shall update the financial 
instrument or fmancial test demonstration to reflect changes to the Cost Estimate 
within 30 days of submittal of any revised Cost Estimate under Paragraph 25 .a.
c. Notwithstanding the timeframes set forth in Paragraph 26.f., if EPA 
determines that a financial assurance instrument provided pursuant to this 
Section for the Initial Cost Estimate is inadequate solely due to an increase in the 
estimated cost of completing the Work, Ferro shall, at the time of the next annual 
updated Initial Cost Estimate, obtain and present to EPA for approval a proposal 
for a revised or alternative form of financial assurance listed in Paragraph 26. 
below that satisfies all requirements set forth or incorporated by reference in this 
Section. 

i. A trust fund established for the benefit of EPA, administered by a 
trustee who has the authority to act as a trustee under Federal or State law and 
whose trust operations are regulated and examined by a Federal or State agency, 
and that is acceptable in all respects to the EPA. The trust agreement shall 
provide that the trustee shall make payments from the fund as the Director, Land 
and Chemicals Division, U.S. EPA, Region 5 shall direct in writing(!) to 
reimburse Ferro from the fund for expenditures made by Ferro for Work 
performed in accordance with this Consent Order, or (2) to pay any other person 
whom the Director, Land and Chemicals Division, U.S. EPA, Region 5 
determines has performed or will perform the Work in accordance with this 
Consent Order. The trust agreement shall further provide that the trustee shall not 
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refund to the grantor any amounts from the fund unless and until EPA has advised 
the trustee that the Work under this Consent Order has been successfully 
completed. 

ii. A surety bond unconditionally guaranteeing performance of the Work 
in accordance with this Consent Order, or guaranteeing payment at the direction 
of EPA into a standby trust fund that meets the requirements of the trust fund in 
Subparagraph 26.a.i. above. The surety company issuing the bond shall, at a 
minimum, be among those listed as acceptable sureties on Federal Bonds as set 
forth in Circular 570 of U.S. Department of the Treasury. 

iii. An irrevocable letter of credit, payable at the direction of the Director, 
Land and Chemicals Division, U.S. EPA, Region 5, into a standby trust fund that 
meets the requirements of the trust fund in Subparagraph 26.a.i., above. The letter 
of credit shall be issued by a financial institution (i) that has the authority to issue 
letters of credit, and (ii) whose letter-of-credit operations are regulated and 
examined by a Federal or State agency. 

iv. A policy of insurance that (i) provides EPA with rights as a 
beneficiary which are acceptable to EPA, and (ii) is issued by an insurance carrier 
that (a) has the authority to issue insurance policies in the applicable 
jurisdiction(s), and (b) whose insurance operations are regulated and examined by 
a Federal or State agency. The insurance policy shall be issued for a face amount 
at least equal to the current Cost Estimate of the Work to be performed under this 
Consent Order, except where costs not covered by the insurance policy are 
covered by another financial assurance instrument, as permitted in Paragraph 
26.d. of this Section. The policy shall provide that the insurer shall make 
payments as the Director, Land and Chemicals Division, U.S. EPA, Region 5, 
shall direct in writing (i) to reimburse Ferro for expenditures made by Ferro for 
Work performed in accordance with this Consent Order, or (ii) to pay any other 
person whom the Director, Land and Chemicals Division, U.S. EPA, Region 5, 
determines has performed or will perform the Work in accordance with this 
Consent Order, up to an amount equal to the face amount of the policy. The 
policy shall also provide that it may not be canceled, terminated or non-renewed 
and the policy shall remain in full force and effect in the event that (i) Ferro is 
named as a debtor in a voluntary or involuntary proceeding under Title 11 
(Bankruptcy), U.S. Code; or (ii) EPA notifies the insurer ofFerro's failure to 
perform, under Paragraph 28. of this section. 

v. A corporate guarantee, executed in favor of the EPA by one or more of 
the following: (i) a direct or indirect parent company, or (ii) a company that has a 
substantial business relationship with Ferro (as defined in 40 C.F.R. § 
264. l 4l(h)), to perform the Work in accordance with this Consent Order or to 
establish a trust fund as permitted by Subparagraph 26.a.i., above, provided, 
however, that any company providing such a guarantee shall demonstrate to the 
satisfaction of the EPA that it satisfies the financial test requirements of 40 C.F.R. 
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§ 264.143(£) with respect to the Cost Estimate of the Work that it proposes to 
guarantee; or 

vi. A demonstration by Ferro that Ferro meets the financial test criteria of 
40 C.F.R. § 264.143(£) with respect to the Cost Estimate of the Work, provided 
that all other requirements of 40 C.F.R. § 264.143(£) are satisfied. To the extent 
Ferro intends to provide financial assurance through this mechanism, it must 
provide all documentation required under 40 C.F.R. § 264.143(!) prior to the 
Financial Assurance Due Date. 

Ferro shall submit all financial assurance instruments and related required 
documents by certified mail to the Regional Comptroller at the address listed 
below. A copy shall also be sent to the EPA Project Manager. 

Regional Comptroller 
U.S. EPA Region 5 
77 W. Jackson Blvd. 
Chicago, IL 60604 
Mail Code MF-I0J 

Ferro shall submit draft financial assurance instruments and related documents to 
EPA, concurrently with Ferro's submission of the Initial Cost Estimate of the 
Work, for EPA's review and approval. Within ten days after EPA's approval of 
both the Initial Cost Estimate of the Work, and the draft financial assurance 
instruments, whichever date is later, Ferro shall execute or otherwise finalize all 
instruments or other documents required in order to make the selected financial 
assurance legally binding in a form substantially identical to the financial 
assurance documents reviewed and approved by EPA. Ferro shall submit all 
executed and/or otherwise finalized instruments or other documents to EPA 
within thirty days after EPA' s approval of the Initial Cost Estimate of the Work or 
the draft financial assurance instruments, whichever date is later. 

Ferro shall submit to EPA all documentation necessary to demonstrate that Ferro 
satisfies the financial test criteria pursuant to Subparagraph 26.a.vi., concurrently 
with Ferro's submission ofthc Initial Cost Estimate of the Work. Ferro's 
financial assurance shall be effective immediately upon EP A's approval of the 
Initial Cost Estimate of the Work or Ferro's demonstration that Ferro satisfies the 
financial test criteria pursuant to Subparagraph 26.a.vi., whichever date is later. 

If Ferro seeks to establish financial assurance by using a surety bond, a letter of 
credit, or a corporate guarantee, Ferro shall at the same time establish, and 
thereafter maintain, a standby trust fund, which meets the requirements of 
Subparagraph 26.a.i., above, into which funds from the other financial assurance 
instrument can be deposited, if the financial assurance provider is directed to do 
so by EPA, pursuant to Paragraph 27.b. 
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b. If at any time during the effective period of this Consent Order Ferro provides 
financial assurance for completion of the Work by means of a corporate 
guarantee or financial test, Ferro shall also comply with the other relevant 
requirements of 40 C.F.R. § 264.143(±), 40 C.F.R. § 264.151(±), and 40 C.F.R. § 
264.15l(h)(l) relating to these methods, unless otherwise provided in this 
Consent Order, including but not limited to, (i) initial submission of required 
financial reports and statements from the guarantors chief financial officer and 
independent certified public accountant; (ii) annual re-submission of such reports 
and statements within ninety days after the close of each of the guarantors fiscal 
years; and (iii) notification of EPA within ninety days after the close of any of the 
guarantors fiscal years in which any such guarantor no longer satisfies the 
financial test requirements set forth at 40 C.F.R. Part§ 264.143(±)(1). Ferro 
further agrees that if Ferro provides financial assurance by means of a corporate 
guarantee or financial test, EPA may request additional information (including 
financial statements and accountants reports) from Ferro or corporate guarantor at 
any time. 

c. For purposes of the corporate guarantee or the financial test described in 
Subparagraphs 26.a.v. and 26.a.vi., above, references in 40 C.F.R. § 264.143(±) to 
the sum of current closure and post-closure costs and the current plugging and 
abandonment cost estimates shall mean the sum of all environmental remediation 
obligations (including obligations under CERCLA, RCRA, UIC, TSCA and any 
other state or tribal environmental obligation) guaranteed by such company or for 
which such company is otherwise financially obligated in addition to the Cost of 
the Work to be performed in accordance with this Consent Order. 

d. Ferro may combine more than one mechanism to demonstrate financial assurance 
for the Work to be performed in accordance with this Consent Order, except that 
mechanisms guaranteeing performance rather than payment may not be combined 
with other instruments. 

e. Ferro may satisfy its obligation to provide financial assurance for the Work to be 
performed by providing a third party who assumes full responsibility for the Work 
to be performed and otherwise satisfies the obligations of the financial assurance 
requirements of this Order; however, Ferro shall remain responsible for providing 
financial assurance in the event such third party fails to do so and any financial 
assurance from a third party shall be in one of the forms provided in 
Subparagraphs 26.a.i. through 26.a.iv., above. 

f. If at any time EPA determines that a financial assurance instrument provided 
pursuant to this Section is inadequate, or no longer satisfies the requirements set 
forth or incorporated by reference in the Section, whether due to an increase in the 
estimated cost of completing the Work or for any other reason, EPA shall so 
notify Ferro in writing. If at any time Ferro becomes aware of information 
indicating that any financial assurance instrument provided pursuant to this 
Section is materially inadequate or no longer satisfies the requirements set forth or 
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g. 

h. 

27. 

a. 

incorporated by reference in the Section, whether due to an increase in the 
estimated cost of completing the Work or for any other reason, then Ferro shall 
notify EPA in writing of such information within ten days. Within thirty days of 
receipt of notice ofEPA's determination, or within thirty days ofFerro's 
becoming aware of such information, as the case may be, Ferro shall obtain and 
present to EPA for approval a proposal for a revised or alternative form of 
financial assurance listed in Paragraph 26., above that satisfies all requirements 
set forth or incorporated by reference in this Section. In seeking approval for a 
revised or alternative form of financial assurance, Ferro shall follow the 
procedures set forth in Paragraph 27.b., below. 

Ferro' s inability or failure to establish or maintain financial assurance for 
completion of the Work shall in no way excuse performance of any other 
requirements of this Consent Order, including, without limitation, the obligation 
of Ferro to complete the Work in strict accordance with the terms of this Consent 
Order. 

Any and all financial assurance instruments provided pursuant to Subparagraphs 
26.a.ii., a.iii., a.iv. or a.v. shall be automatically renewed at the time of their 
expiration unless the financial assurance provider has notified both Ferro and the 
EPA Project Manager at least one hundred and twenty days prior to expiration, 
cancellation or termination of the instrument of a decision to cancel, terminate or 
not renew a financial assurance instrument. Under the terms of the financial 
assurance instrument, the one hundred and twenty days will begin to run with the 
date ofreceipt of the notice by both the EPA and Ferro Project Managers. 
Furthermore, if Ferro has failed to provide alternate financial assurance and obtain 
written approval for such alternate financial assurance within ninety days 
following receipt of such notice by both Ferro and the EPA Project Manager, then 
the EPA Project Manager will so notify the financial assurance provider in writing 
prior to the expiration of the instrument, and the financial assurance provider shall 
immediately deposit into the standby trust fund, or a newly created trust fund 
approved by EPA, the remaining funds obligated under the financial assurance 
instrument for the performance of the Work in accordance with this Consent 
Order. 

Modification of Amount and/or Form of Performance Guarantee 

Reduction of Amount of Financial Assurance. If Ferro believes that the estimated 
cost to complete the remaining Work has diminished below the amount covered 
by the existing financial assurance provided under this Consent Order, Ferro may, 
at the same time that Ferro submits the annual cost adjustment, or at any other 
time agreed to by EPA, submit a written proposal to EPA to reduce the amount of 
the financial assurance provided under this Section so that the amount of the 
financial assurance is equal to the estimated cost of the remaining Work to be 
performed. The written proposal shall specify, at a minimum, the cost of the 
remaining Work to be performed and the basis upon which such cost was 
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calculated. In seeking approval of a revised financial assurance amount, Ferro 
shall follow the procedures set forth in Paragraph 27. of this Section. IfEPA 
accepts Ferro's proposal, EPA shall notify Ferro of its decision in writing. After 
receiving EPA's written decision, Ferro may reduce the amount of the financial 
assurance only in accordance with and to the extent permitted by such written 
decision. In the event of a dispute, Ferro may reduce the amount of the financial 
assurance required hereunder in accordance with the final EPA Dispute Decision 
resolving such dispute. No change to the form or terms of any financial assurance 
provided under this Section, other than a reduction in amount, is authorized 
except as provided in Paragraph 27.b., below. 

b. Change of Form of Financial Assurance. If Ferro desires to change the form or 
terms of financial assurance, Ferro may, at the same time that Ferro submits the 
annual cost adjustment, or at any other time agreed to by EPA, submit a written 
proposal to EPA to change the form of financial assurance. Any written proposal 
for a revised or alternative form of financial assurance shall specify, at a 
minimum, the cost of the remaining Work to be performed, the basis upon which 
such cost was calculated, and the proposed revised form of financial assurance, 
including all proposed instruments or other documents required in order to make 
the proposed financial assurance legally binding. Any proposed revised or 
alternative form of financial assurance shall satisfy all requirements set forth or 
incorporated by reference in this Section and any decision to approve such 
alternative form of financial assurance shall be made in EPA's discretion and not 
subject to the Dispute Resolution provisions of Section XL If EPA accepts 
Ferro's proposal to change the form of financial assurance, which acceptance 
shall not be unreasonably withheld if such alternative form of financial assurance 
meets the requirements of this Section, EPA shall notify Ferro of its decision in 
writing. Within thirty days after receiving a written decision approving the 
proposed revised or alternative fmancial assurance, Ferro shall execute and/or 
otherwise finalize all instruments or other documents required in order to make 
the selected financial assurance legally binding in a form substantially identical to 
the documents submitted to EPA as part of the proposal, and such financial 
assurance shall be fully effective. Ferro shall submit all executed and/or 
otherwise finalized instruments or other documents required in order to make the 
selected financial assurance legally binding to the EPA Regional Financial 
Management Officer within forty-five days ofreceiving a written decision 
approving the proposed revised or alternative financial assurance, with a copy to 
the Director, Land and Chemicals Division, U.S. EPA, Region 5, the Regional 
Comptroller and the EPA Project Manager. EPA shall release, cancel or 
terminate the prior existing financial assurance instruments only after Ferro has 
submitted all executed and/or otherwise finalized new financial assurance 
instruments or other required documents to EPA. 

c. Release of Financial Assurance. Ferro may submit a written request to the 
Director, Land and Chemicals Division, U.S. EPA, Region 5, that EPA release 
Ferro from the requirement to maintain financial assurance under this Section at 
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28. 

a. 

b. 

C. 

such time as EPA and Ferro have both executed an Acknowledgment of 
Termination and Agreement on Record Preservation and Reservation of Rights 
pursuant to Section XVIII (Termination and Satisfaction) of the Consent Order. 
The Director, Land and Chemicals Division, U.S. EPA, Region 5, shall notify 
both Ferro and the provider(s) of the financial assurance that Ferro is released 
from all financial assurance obligations under this Consent Order. Ferro shall not 
release, cancel or terminate any financial assurance provided pursuant to this 
section except as provided in this Paragraph or Paragraph 27.b. In the event of a 
dispute, Ferro may release, cancel, or terminate the financial assurance required 
hereunder only in accordance with a final administrative or judicial decision 
resolving such dispute. 

Performance Failure 

In the event that EPA determines that Ferro (i) has ceased implementation of any 
portion of the Work, (ii) is significantly or repeatedly deficient or late in its 
performance of the Work, or (iii) is implementing the Work in a manner that may 
cause an endangerment to human health or the environment, EPA may issue a 
written notice (Performance Failure Notice) to both the Ferro and the financial 
assurance provider of Ferro' s failure to perform. The notice issued by EPA will 
specify the grounds upon which such a notice was issued and will provide Ferro 
with a period of twenty days within which to remedy the circumstances giving 
rise to the issuance of such notice. 

Failure by the Ferro to either remedy the relevant Performance Failure to EPA's 
satisfaction before the expiration of the twenty-day notice period specified in 
Paragraph 28.a. shall trigger EPA's right to have immediate access to and benefit 
of the financial assurance provided pursuant to Subparagraphs 26.a.i.- a. v., EPA 
may at any time thereafter direct the financial assurance provider to immediately 
(i) deposit into the standby trust fund, or a newly created trust fund approved by 
EPA, the funds obligated under the financial assurance instrument necessary to 
complete the Work or (ii) arrange for performance of the Work in accordance 
with this Consent Order. 

IfEPA has determined that any of the circumstances described in clauses (i), (ii), 
or (iii) of Paragraph 28.a. have occurred and EPA is nevertheless unable after 
reasonable efforts to secure the payment of funds or performance of the Work in 
accordance with this Consent Order from the financial assurance provider 
pursuant to this Consent Order, then, upon receiving written notice from EPA, 
Ferro shall within twenty days thereafter deposit into the standby trust fund, or a 
newly created trust fund approved by EPA, in immediately available funds and 
without setoff, counterclaim, or condition of any kind, a cash amount equal to the 
estimated cost of the remaining Work to be performed in accordance with this 
Consent Order as of such date, as determined by EPA. 
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d. Ferro may invoke the dispute resolution procedures set forth in Section XI 
(Dispute Resolution), to dispute EPA's determination that any of the 
circumstances described in clauses (i), (ii), or (iii) of Paragraph 28.a. have 
occurred. Invoking the dispute resolution provisions shall not excuse, toll or 
suspend the obligation of the financial assurance provider, under Paragraph 28.b. 
of this section, to fund the trust fund or perform the Work. Furthermore, 
notwithstanding Ferro's invocation of such dispute resolution procedures, and 
during the pendency of any such dispute, EPA may in its reasonable discretion 
direct the trustee of such trust fund to make payments from the trust fund to any 
person that has performed the Work in accordance with this Consent Order until 
the earlier of (i) the date that Ferro remedies, to EPA's reasonable satisfaction, the 
circumstances giving rise to EP A's issuance of the relevant Performance Failure 
Notice or (ii) the date that a final decision is rendered in accordance with Section 
XI (Dispute Resolution), that Ferro has not failed to perform the Work in 
accordance with this Consent Order. 

IX. RECORD PRESERVATION 

29. Ferro will retain, during the pendency of this Order and for a minimum of six (6) 
years after the Order terminates, all data and all final documents now in its possession or 
control or which come into its possession or control which relate in any way to this Order. 
Ferro will notify U.S. EPA in writing ninety (90) days prior to the destruction of any such 
records, and provide U.S. EPA with the opportunity to take possession of such non-privileged 
documents. Ferro's notice will refer to the effective date, caption, and docket number of this 
Order and will be addressed to: 

Director, LCD (L-SJ) 
U.S. EPA, Region 5 
77 W. Jackson Blvd. 
Chicago, IL 60604 

Ferro will also promptly provide a copy of any such notification to U.S. EPA's Project 
Manager. 

30. Within thirty (30) days of retaining or employing any agent, consultant, or contractor 
("Agents") for the purpose of carrying out the terms of this Order, Ferro will enter into an 
agreement with any such Agents whereby such Agents will be required to give Ferro a copy of 
all data and final non-privileged documents pursuant to this Order. 

31. Ferro will not assert any privilege claim concerning any data or factual information 
developed in performing the work required by this Order. 

32. Ferro may assert business confidentiality claims covering part of all of any documents 
or information submitted to EPA under this Order to the extent permitted by and in accordance 
with 40 C.F.R. 2.203(b). Documents or information submitted determined to be confidential by 
EPA will be afforded the protection specified in 40 C.F.R. Part 2, Subpart B. Ifno claim of . 
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confidentiality accompanies documents or information when it is submitted to EPA, or if EPA 
· has notified Ferro that the documents are not confidential under the standards of 40 C.F.R. Part 
2, Subpart B, the public may be given access to such documents or information without fu1ther 
notice to Ferro. 

X. STIPULATED PENALTIES 

33. Ferro will be subject to pay the following stipulated penalties to the United States for 
violations of this Order: 

a. For failure to submit quarterly progress reports by the dates scheduled in 
Paragraph 20., above: $1,000 per day for the first fourteen (14) days and $2,000 
per day thereafter. 

b. For failure to adequately demonstrate that Current Human Exposures are Under 
Control by the date required in Paragraph 11.c., above: $3,000 per day. 

c. For failure to adequately demonstrate that Groundwater Migration is stabilized 
by: the date required in Paragraph 11.c., above: $3,000 per day. 

d. For failure to submit the Final Corrective Measures Proposal by the date in 
Paragraph 15., above: $1,000 for the first fourteen (14) days and $2,000 per day 
thereafter. 

e. For failure to implement in accordance with the approved schedule, the selected 
final Corrective Measures as described in Paragraphs 18. and 19., above: $3,000 
for the first fourteen (14) days and $6,000 per day thereafter. 

f. For failure to submit the Final Remedy Construction Completion Report as 
scheduled in Paragraph 15., above: $1,000 per day for the first fourteen (14) days 
and $2,000 per day thereafter. 

g. For failure to submit the Current Conditions Report by the date required in 
Paragraph I lb., above: $500 per day for the first fourteen (14) days and $1,000 
per day thereafter. 

h. For failure to timely submit the Cost Estimate or establish and maintain the 
financial assurance as required by Section VIII: $1,000 per day for the first fourteen 
(14) days and $2,000 per day thereafter. 

34. Whether or not Ferro has received notice of a violation, stipulated penalties will begin to 
accrue on the day a violation occurs, and will continue to accrue until Ferro complies. For 
items b and c in Paragraph 33., above, stipulated penalties will not accrue during the 
period, if any, beginning on the date that the Environmental Indicators Report is due until 
the date beginning 31 days after U.S. EPA notifies Ferro in writing of any deficiency in the 
required demonstration(s). Separate stipulated penalties for separate violations of this Order 
will accrue simultaneously. 
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35. Ferro must pay any stipulated penalties owed to the United States under this Section 
within thirty (30) days of receiving U.S. EPA's written demand to pay the penalties, unless 
Ferro invokes the dispute resolution procedures under Section XI: Dispute Resolution. A 
written demand for stipulated penalties will describe the violation and will indicate the amount 
of penalties due. 

36. Interest will begin to accrue on any unpaid stipulated penalty balance beginning thirty
one (31) days after Ferro receives U.S. EPA's demand letter. Interest will accrue at the Current 
Value of Funds Rate established by the Secretary ofthe Treasury. Pursuant to 31 U.S.C. § 
3717, Ferro must pay an additional penalty of six (6) percent per year on any unpaid stipulated 
penalty balance more than ninety (90) days overdue. 

37. Ferro must pay all penalties by certified or cashier's check payable to the United States of 
America, and will send the check to: 

U.S. Environmental Protection Agency Fines and Penalties 

Cincinnati Finance Center 
P.O. Box 979077 
St. Louis, MO 63197-9000 

A transmittal letter stating the name of the Facility, Ferro's name and address, and the 
U.S. EPA docket number of this action must accompany the payment. Ferro will 
simultaneously send a copy of the check and transmittal letter to the U.S. EPA Project 
Manager. 

38. Ferro may dispute U.S. EPA's assessment of stipulated penalties by invoking the dispute 
resolution procedures under Section XI: Dispute Resolution. The stipulated penalties in dispute 
will continue to accrue, but need not be paid, during the dispute resolution period. Ferro will 
pay stipulated penalties and interest, if any, according to the dispute resolution decision or 
agreement. Ferro will submit such payment to U.S. EPA within thirty (30) days after receiving 
the resolution according to the payment instructions of this Section. 

39. Neither invoking dispute resolution nor paying penalties will affect Ferro's obligation to 
comply with the terms of this Order not directly in dispute. 

40. The stipulated penalties set forth in this Section X do not preclude U.S. EPA from 
pursuing any other remedies or sanctions which may be available to U.S. EPA for Ferro's 
violation of any terms of this Order. However, U.S. EPA will not seek both a stipulated penalty 
under this Section and a statutory penalty for the same violation. 

XI. DISPUTE RESOLUTION 

41. The parties will use their best efforts to informally and in good faith resolve all disputes 
or differences of opinion arising under or in connection with this Order. 
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42. If either party disagrees, in whole or in part, with any decision made or action taken 
pursuant to this Order, that party will notify the other party's Project Manager of the dispute. The 
Project Managers will attempt to resolve the dispute informally. 

43. If the Project Managers cannot resolve the dispute informally, either party may pursue 
the matter formally by placing its objections in writing. A written objection must state the 
specific points in dispute, the basis for that party's position, and any matters which it considers 
necessary for determination. 

44. U.S. EPA and Ferro will in good faith attempt to resolve the dispute through formal 
negotiations within twenty-one (21) days, or a longer period if agreed in writing by the parties. 
During formal negotiations, either party may request a conference with appropriate senior 
management to discuss the dispute. 

45. If the parties arc unable to reach an agreement through formal negotiations, within 
fourteen (14) business days after any formal negotiations have concluded, Ferro and U.S. 
EPA's Project Manager may submit additional written information to the Director of the Land 
and Chemicals Division, U.S. EPA Region 5. U.S. EPA will maintain a record of the dispute, 
which will contain all statements of position and any other documentation submitted pursuant to 
this Section. U.S. EPA will allow timely submission of relevant supplemental statements of 
position by the parties to the dispute. Based on the record, U.S. EPA will respond to Ferro's 
arguments and evidence and provide a detailed written decision on the dispute signed by the 
Director of the Land and Chemicals Division, U.S. EPA, Region 5 ("U.S. EPA Dispute Decision"). 

46. If, at the conclusion of the Dispute Resolution process, Ferro notifies U.S. EPA that it 
refuses to implement U.S. EP A's selected final Corrective Measures, U.S. EPA will endeavor to 
pursue the action(s) it deems necessary, if any, within a reasonable period of time. 

XII. FORCE MAJEURE AND EXCUSABLE DELAY 

47. "Force majeure," for purposes of this Order, is defined as any event arising from causes 
beyond the control of Ferro, of any entity controlled by Ferro, or ofFerro's contractors that 
delays or prevents the performance of any obligation under this Order despite Ferro's best 
efforts to fulfill the obligation. The requirement that Ferro exercise "best efforts to fulfill the 
obligation" includes using best efforts to anticipate any potential force majeure and best efforts 

. to address the effects of any potential force majeure (a) as it is occurring and (b) following the 
potential force majeure such that the delay and any adverse effects of the delay are minimized 
to the greatest extent possible. "Force majeure" does not include financial inability to complete an 
obligation under this Order or a failure to achieve protection of human health and the 
environment through the implementation of corrective measures. 

48. If any event occurs or has occurred that may delay the performance of any obligation 
under this Order, whether or not caused by a force majeure event, Ferro will notify U.S. EPA 
within seven (7) days after learning that the event may cause a delay. If Ferro wishes to claim a 
force majeure event, within twenty (20) days thereafter Ferro must provide to U.S. EPA in 
writing all relevant infonnation relating to the claim, including a proposed revised schedule. 
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49. IfU.S. EPA determines that a delay or m1ticipated delay is attributable to a force 
majeure event, U.S. EPA will extend in writing the time to perform the obligation affected by 
the force majeure event for such time as U.S. EPA determines is necessary to complete the 
obligation or obligations and no stipulated or other penalties will accrue upon determination 
that any delay is attributable to a force majeure event. 

XIII. MODIFICATION 

50. This Order may be modified only by mutual agreement of U.S. EPA m1d Ferro, except as 
provided in Section VI - Work to be Performed. Any agreed modifications will be in wiiting, 
will be signed by both parties, will be effective on the date of signature by U.S. EPA, and will 
be incorporated into this Order. 

XIV. RESERVATION OF RIGHTS 

51. Nothing in this Order restricts U.S. EPA's authority to seek Ferro's complim1ce with the 
Order and applicable laws m1d regulations. For violations of this Order, U.S. EPA reserves its 
rights to bring m1 action to enforce the Order, to assess penalties under Section 3008(h)(2) of 
RCRA, 42 U.S.C. § 6928(h)(2), m1d to issue an administrative order to perform corrective 
actions or other response measures. In any later proceeding, Ferro shall not assert or maintain 
any defense or claim based upon the principles of waiver, res judicata, collateral estoppel, issue 
preclusion, claim-splitting, or other defenses based upon a contention that the claims raised by 
the United States in the later proceeding were or should have been raised here. This Order is 
not a covenant not to sue, release, waiver, or limitation of any rights, remedies, powers, or 
authorities of U.S. EPA. 

52. U.S. EPA reserves all of its rights to perform any portion of the work consented to here 
or any additional site characterization, feasibility study, and remedial work as it deems 
necessary to protect human health or the environment. 

53. IfU.S. EPA determines that activities in compliance or noncomplim1ce with this Order 
have caused or may cause a release of hazardous waste or hazardous constituent(s), or a threat to 
human health or the environment, or that Ferro is not capable of undertaking any of the work 
ordered, U.S. EPA may order Ferro to stop implementing this Order for the time U.S. EPA 
determines may be needed to abate the release or threat and to take m1y action that U.S. EPA 
determines is necessary to abate the release or threat. 

54. Ferro does not admit any of U.S. EPA's factual or legal determinations. Except for the 
specific waivers in this Order, Ferro reserves all of its rights, remedies m1d defenses, including 
all rights and defenses it may have: (a) to challenge U.S. EPA's performm1ce of work; (b) to 
challenge U.S. EPA's stop work orders; and (c) regarding liability or responsibility for 
conditions at the facility, except for its right to contest U.S. EPA's jurisdiction to issue or 
enforce this Order. Ferro has entered into this Order in good faith without trial or adjudication 
of any issue of fact or law. Ferro reserves its right to seek judicial review of U.S. EPA actions 
taken under this Order, including a proceeding brought by the United States to enforce the 
Order or to collect penalties for violations of the Order. 
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XV. OTHER CLAIMS 

55. Nothing in this Order will constitute or be construed as a release from any claim, cause 
of action, demand, or defense in law or equity, against any person, firm, partnership, or 
corporation for any liability it may have arising out of or relating in any way to the generation, 
storage, treatment, handling, transportation, release, or disposal of any hazardous constituents, 
hazardous substances, hazardous wastes, pollutants, or contaminants found at, taken to, or 
taken or migrating from the Facility. Ferro waives any claims or demands for compensation 
or payment under Section 106(b ), 111, and 112 of CERCLA against the United States or the 
Hazardous Substance Superfund established by 26 U.S.C. § 9507 for, or arising out of, any 
activity performed or expense incurred under this Order. Additionally, this Order is not a 
decision on preauthorization of funds under Section l l l(a)(2) ofCERCLA. 

XVI. INDEMNIFICATION OF THE UNITED STATES GOVERNMENT 

56. Ferro agrees to indemnify, save and hold hannless the United States Government, its 
agencies, departments, agents, and employees, from all claims or causes of action arising from 
or on account of acts or omissions of Ferro or its officers, employees, agents, independent 
contractors, receivers, trustees, and assignees in carrying out activities required by this Order. 
This indemnification will not affect or limit the rights or obligations of Ferro or the United 
States under their various contracts. This indemnification will not create any obligation on the 
part of Ferro to indemnify the United States from claims arising from the acts or omissions of 
the United States. 

XVII. SEVERABILITY 

57. If any judicial or administrative authority holds any provision of this Order to be invalid, 
the remaining provisions will remain in force and will not be affected. 

XVIII. TERMINATION AND SATISFACTION 

58. Ferro may request that U.S. EPA issue a determination that Ferro has met the 
requirements of the Order for all or a portion of the Facility. Ferro may also request that 
U.S. EPA issue a "Corrective Action Complete" or "Corrective Action Complete with 
Controls" determination for all or a portion of the Facility as described at 67 Federal Register 
9176, dated February 27, 2002. 

59. The provisions of the Order will be satisfied upon Ferro's and U.S. EPA's execution of 
an "Acknowledgment of Termination and Agreement on Record Preservation and Reservation 
of Rights," consistent with U.S. EPA's Model Scope of Work 

60. Ferro's execution of the Acknowledgment will affirm its continuing obligation to 
preserve all records as required by Section IX, to maintain any necessary institutional controls 
or other long tenns measures, and to recognize U.S. EPA's reservation of rights as required in 
Section XIV. 
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XIX. EFFECTIVE DATE 

61. This Order is effective on the date that U.S. EPA signs the Order. 

IT IS SO AGREED: 

Date: ~------

IT IS SO AGREED AND ORDERED: 

Date: 1 [21 (tr 

RCRA-05-2011-0018 

Name 

;/4 d?~, ~c: ,lgia,~rJdL--
Title 
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Ferro Corporation 

, , 
hemicals Division 

REGIONAL HEARING CLE~K 
U.S. ENVIRONMENTAL 

PROTECTION AGENCY 




